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THE WHITE HOUSE 

WASHINGTON 

June 10, 1982 


MEMORANDUM FOR THE CABINET 


FROM: 


FRED P. FIELDING^. 
COUNSEL TO THE PRESIDENT 



"SUBJECT: 


Guidelines for Allocation and Payment of 
Expenses of Senior Administration Officials • 



"This memorandum responds to numerous requests for advice With 
respect to the payment of expenses associated with travel by 
"senior Administration officials.” 1/ Such travel may 
often include both official events ,“under taken as part of 
,the individual's official role as a spokesman for Administration 
policy, and purely political events, undertaken for partisan 
purposes in order to advance the interests of the Republican, 
‘party or its candidates for office. We have been asked to - 
articulate the legal principles governing the allocation and 
payment of costs associated with such travel. 


General Legal Principles 

During non—Presidential election campaign periods, applicable law 
and regulations do not provide a specific method for allocating 
the costs of mixed official and political travel by individuals 
other than candidates. 2/ Neither is there a precise definition 
for distinguishing between "official* and "political* functions. 
As a result, guidelines during this period are based on general 

legal principles, to some degree on policies established over 

a period of years by several Administrations, and on guidance 
from Federal Election Commission opinions and actions. 


1 / "Senior Administration officials” for the purposes of 
this memorandum is defined to include those federal officials 
appointed by the President with the advice and consent of 
the. Senate. „ - 


2/ Where an individual, other than a candidate, conducts 
campaign-related activities on a trip, the portion of the 
trip attributed to each candidate shall be allocated on a 
reasonable basis. 11 C.P.R. S 106.3(c)(1). Additionally, 
11 C.F.R. S 9004.7 provides a set of rules concerning the 
allocation of travel expenses during a Presidential or 
Vice Presidential campaign. 
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When considering payment of expenses associated with travel 
by senior officials, two major principles governing the use 
of appropriated funds roust be borne in mind* First » a P^ r 
oriated funds raav be spent only for the purposes for wine 


they have been appropriated. 31 O.S.C. S 628? 52 Comp. 

Genu5 ‘ J ' 4""T 19 7 2 ) ; l0" C o ' iip7~ Gen. 534 (1971). Thus, funds 
appropriated for the official functioning of federal Depart"* 
roents or Agencies may be used for travel expenses only if the 
travel is reasonably related to an official purpose. If, 
however, there is no reasonable connection between the 
expense incurred and the official purposes to be served by 
an appropriation “• as, generally speaking, there would not 
be when an expense is incurred purely for partisan political 
purposes — official funds rosy pot be used to pay the expense. 

The second basic principle is that, in general, official 
activities “sKoura be paid for only from funds appropriated 
^or such purposes . unless Congress has authorized t le support 


such activities by other aeans# Stated another 
although appropriated funds should not be used for hon-offic 


; outside sources or rungs 

not be used to pay for official activities . This latter 
principle, which prevents the unauthorized augmentation of - - 

appropriations, has been recognised by the Comptroller General 
on numerous occasions. 3 / ... _ 


Political and Official Travel ■ — Defined 


Thus, the cost of travel in conjunction with wholly official 
activity must be paid from appropriated funds and expenses for 
travel in conjunction with wholly political activity will be 
paid from sources other than appropriated funds. In those 
instances where the same travel costs are Incurred in con- 
junction with official and political activity, there should 
be a proration of expenses. 

1 1 — i s important at the outset t o at to^identify wha t -i s- — — 
meant by "political" — as opposed to "official" — activities 
of government officials. It will be necessary to determine 
on a case-by-case basis whether an expense is official or 
political in character. There is unfortunately no single 
litmus test for making such judgments. Indeed, many events 
could be characterized properly as either political or official 
or both. Therefore, in making this determination the persons 


3/ See, e.g., 46 Comp. Gen. 689 (1967)| 23 Comp. Gen. 694 
Tl944) ; 17 Comp. Dec. 712 (1911); 9 Comp. Dec. 174 (1902). 


Approved For Release 2009/08/10 : CIA-RDP83M00914R0030001 30002-7 











Approved For Release 2009/08/10 : CIA-RDP83M00914R0030001 30002-7 


-3* 


moat familiar with the facts of a particular trip will have 
to assess all of the circumstances involved and apply a 
large measure of common sense. There are, however, two 
major variables concerning the source of the expense to be 
borne in minds the nature of the event involved, and the 

nature of the individual involved. Either, or both, of ^ _ 

these indicia may be useful in a particular case in deter- 
mining whether a particular expense should be considered 
official or political. 

Appearing at party functions, fundraising, and campaigning 
for specific candidates are the principal examples of travel 
which should be considered political. 4/ the other hand, 
travel for inspections, meetings, non-partisan addresses, and 
the like ordinarily should not be considered political 
travel even though it may have partisan consequences or 
concern questions on which opinion is politically divided. 

You should be aware that a substantially partisan political 
speech at an event which might otherwise be considered official, 
such as a Chamber of Commerce event, may necessitate applicable 
expenses to be paid from sources other than appropriated 
funds. In determining whether activity is official or political, 
all relevant factors should be considered, including but not 
limited to the sponsor of the event, the group or organisation 
being addressed, other participants, whether, the speech 
being delivered is partisan and political in nature, or 
whether it is a factual presentation o* defense of the 
Administration's positions on the issugs. 


4/ Expenses paid by the Republican National Committee {"RNC ) 
Tor travel by any individual in support of specific identifiable 
federal candidates are in-kind contributions to, or coordi- 
nated expenditures for, the candidates and would apply against 
the RNC's contribution and expenditure limitations for those 
federal candidates. If a trip or a portion thereof is on 
behalf of a specific identifiable federal candidate, the 
estimated share of such expcnses^wbjg&— are,jfeai»o/rably~-allqcable_ 
to a particular campaign must be paxa by check or similar 
draft and in advance by the appropriate campaign committee 
in order tK5t appropriated funds not be used for political 
purposes and that the RNC not inadvertently violate contribution 
or expenditure limitations for individual candidates. Because 
of these restrictions, the RNC cannot and will not assume 
financial responsiblity for political brips ot which it has 
not had advance notice, an opportunity to coordinate and to 
organize appropriate expense payments. Political or mixed 
official/political travel which contains even a single 
candidate-related event must be closely coordinated with 
the RNC well in advance of the scheduled trip. 
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A speech before a non-partisan group such as the Chamber of 
Commerce is not partisan or political in nature if it contains 
no express advocacy of the election or defeat of candidates — 
for public office and no direction that a particular political 
party’s candidates be supported in an election campaign. 

There clearly is much room for discretion in determining 
whether an event giving rise to an expense is political or 
official. At bottom, the question is a factual one that can 
only be answered by those most familiar with the particular 
facts of a given situation. Nonetheless, in general, if the 
purpose of an event on a trip is to promote the partisan 

aims of the Republican party or candidates of that party, “**■ 

then expenses incurred in perfozming the event would generally 
be political in character. - _ 


An additional variable that may, in some circumstances, 
determine the character of a particular expense incurred on 
a trip is the nature of the individual whose activity generates 
the expense. There are some individuals who, in particular 
situations, are on a trip for inherently official purposes. 
Expenses incurred by them should generally be viewed as 
official. For instance, there are some persons whose official 
duties require them to be with a Cabinet member, whether or 
not the Cabinet member himself is on official business. This 
group .may include security agents responsible for his protection 
a press spokesman or an executive assistant. 1 Expenses incurred 
during travel with a member of the Cabinet by this group of 
individuals should be considered official, regardless of the 
character of the event that may be involved in a given trip. 

I would, therefore, strongly recommend that the number of 
Department or Agency official personnel accompanying a senior 
Administration official on a purely political trip be limited 
to one or possibly two individuals whose services are essential 
to the performance of the senior official’s duties. 

If a trip, or portion thereof, by a senior Administration 
official is for "personal* reasons — i.e. , neither "official* 
nor "political" — any expenses incurred must be paid from 
other than appropriated funds. If an individual or entity 
other than the Administration official is intending to pay 
the latter* a personal travel expenses, applicable conflict - 
of interest laws and regulations must be consulted to determine 
whether such payment is sanctioned. See Executive Order 
11222, May 8, 1965, 3 C.P.R. S 100.73T7"and 5 C.P.R. S 100.735. 


a « * 
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Allocation of Expenses 

In our view, an approach which attempts in good faith to — 

apportion the costs of a trip on the basis of a reasonable 
division between the time spent on political activities and 
the time spent on official activities is a reasonable and a 
legal resolution of the underlying problems* What has- come 
to be known as a "hard-time* formula should be used to 
allocate "mixed" trips, i.e. , trips whiph combine official 
and political activity, unless the application of such a 
formula to a trip would result in an inequitable charge to 
the government. 5/ 

It should always be remembered that allocation of expenses 
would be appropriate only with respect to expenses associated " 
with individuals whose official roles permit them to perform 
political functions, and only when those individuals are on a 
trip that Itself is not entirely political or wholly official 
in nature. 

Prorating the cost of air travel on mixed official/political 
trips may be accomplished through a formula based on the amount 
of time actually spent by Administration spokesmen in meetings, 
receptions, rallies and similar activity. Time spent in 
actual travel, private study, or rest and recreation will 
no e be included in the computation. The formula is as follows* 


Time spent in of- Time spent in politi- Total 

ficial meetings, + cal meetings, r«a;cep- - activity ~ 
receptions, etc. tions, rallies time 

Time spent in official activity - Percentage of trip 
Total activity time ' thait is official 


Time spen t In pol i tical activity - Percentage of trip 
Total actlvity tiiae that is political 

The percentage figure that represents the political portion 
of the trip is then multiplied by the amount that would be 
reimbursed to the government if all of the travel was political. 
The product of that calculation represents the amount to be 
reimbursed to the government. 




■>. 


5/ Applicable law and regulations require "candidate" travel 
Tn both the primary and the general election campaigns to be 
allocated on a "hypothetical trip" basis. See 11 C.P.R. 

S 106.3. . .. ' 33 - 3 . .-31 
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In the event that a minor, clearly "incidental" percentage 
of the activity on a mixed trip is devoted to either official 
or political activity, the entire trip should be treated as 

if it was wholly of the type represented by the substantial 

figure. The balance would be treated as de minimis and need 
not be reimbursed as political or charged as official. _ 

' Normally the allocation formula is applied to all of the 
relevant costs of a mixed trip. However, as previously noted, 
there may be occasions when application of the formula to all 
costs of a total trip may not be equitable to the government. 

For example, if an Administration official spent the first 
four days of a five day trip doing only political campaign- 
related events and on the fifth day did only official events, 
it would not be equitable for the government to pay a percentage 
of each hotel bill or even for air travel if there was a 
substantial amount of travel during the first four days. 

Bach trip must be analyzed based on the circumstances of that 
trip, and while the goal is an equitable allocation, you must 
avoid the situation in which the government pays a dispro- 
portionately large share of the cost of a particular trip as 
a result of the political activity^ Any q****\°n 3 hoqlg.J>e 
decided in favor of charging the government less and the 
political event or campaign committee more, ~ — - 

Expenses that are associated specifically with a political- 
activity and not with any official activity shall be treated 
as political, and expenses associated specifically with an 
official activity and not with any political activity shall 
be treated as official. Por such expanses, e.g._ , a sound 
system rented for a single event, there shall be no alloca- 
tion between official and political funds. 

In allocating the costs of travel other than air travel, the 
allocation formula should be applied to any government maximum 
for that type of expenditure. Por example, if on a mixed 
trip (50% official and 50% political) a government employee 
is only entitled to $23 per day for food on a wholly official 
trip, the government share would be 50% of $23, not 50% of 
the actual amount spent. 

The cost of air travel on a mixed trip pay be paid for in one 
of several ways. Pirst, if the political sponsor provides 
the ticket for the entire trip, it may be accepted and used 

by the official. Then, upon completion of the travel and 

settlement of the official's travel claim,- the political 
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sponsor must be immediately reimbursed for the official 
portion of the trip. In no case should the government ever pay 
more for official travel than the official government rate. 
Second, based on an estimated, advance allocation of the coat 
of air travel between the official and political portions of 
the trip, the Department could issue a Government Travel 
Request or a travel advance in cash covering that portion of 
the trip that pertains to the Department’s official business. 
The balance of the airfare would be paid for in advance by 
the political sponsor by a check issued to the air carrier. 
Third, the traveling official may purchase the tickets . 

with personal funds or credit cards and subsequently collect 
the properly allocated reimbursement from the Department and 
the group sponsoring the political event* 

Where the scheduling is such that it is functionally impossible 

for travel expenses on a particular trip to be readily 

gated — j.e. , where there are numerous political and official 

events in a given city — a figure which represents t e 
total amount of allocable expenses may bg paid by th « govern 
raenE“ either by reimbursing the political sponsor or by issuing 
a ticket or tickets the total value of which would equal the 
government's allocable share. In any event, it is essential 
that the details of the mixed trip be worked out well in 
advance by the traveling official with the appropriate 
Agency staff, the RHC and the political sponsor- I t is 
imperative that detailed records of the £cip be kept. 


Hatch Act Restrictions 

In determining whether a federal employee may or ®ay 
perform activities during a trip or during advance work for a 
trio, the first question to ask is whether the activity is 
official or political. 6 / If it is official, then it is neces- 
s!fv to ask SSethe? the^activity is_ within thg K9BfcJ*.th» 

employee's official duties. If so7~^i the -employee may — 

perform the activity and be paid from appropriated funds. 

We note that there is a group of persons whose activities are 
always official regardless of the type of trip involved 

TtTetT the Secret Service). On the other ** a " 

to be performed on a trip or during advance work is political 

in nature, then it is necessary to ask whether the employee 

is authorized to perform such activity. A , 

covered by the Hatch Act is in general prohibited from engaging 


6/ This inquiry is governed by the test# set forth earlier 
Tn the guidelines for determining when a trip or activity 
is political or official. ~ 
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in oolitical activity. See 5 O.S.C. S 7324. It follows from 
this that an employee covered by the Hatch Act must official 
official activities that are part of the employee s official 
responsibilities. In such a case, the employee's expenses 
cannot be paid for with political funds. 


As stated previously, any employee of ^ sovernment may 
provide to a Cabinet or sub-Cabinet member those services 
Shich are essential to his official functions whether the 
trip is official or political. Those services would ordinarily 
include full provision for the comfort and safety of the ■ 
party: communications; clerical, logistical and administrative 

support; assistance in the management of paperwork and records 
of decisions. * 


White House staff members are exempt from the provision of 
.the Hatch Act prohibiting federal employees f rom t ak *”9*” 
active part in political management or |.n political campaigns; 
and, thus may engage in partisan political activity. All 
persons detailed to the White House from other Agencies 
remain subject to all provisions of the Hatch Act. 


Persons employed by certain other Agencies - 

Office of the President, such as the Office of Management ^and 
Budget and the Office of Policy Development, are also hatched 
and may not take an active part in partisan campaign activity. 
Consultants, experts and others employed on an intermittent 
basis by these Agencies are "hatched" on days on which they 
receive compensation from these _Agenc-ies. # . ,, ... 




All other government employees. Including Sf*jedule C 
employees, are covered by the prohibition against Political 
activity except for those individuals who are appointed by the 
President with the advice and consent of the Senate. 


"Hatched" employees may participate in the political process 
in limited wavs. They are permitted to: register and vote; 
make a financial contribution to a party or candidate; **P r ®** 
their opinion on political subjects; wear campaign buttons or 

display bumper stickers; be a member of a ° 

organization; attend (but not as a delegate) a political 
convention; attend a fundraiser or campaign event; and sign a 
nominating petition. 


Employees covered by the Hatch Act's prohibition of political 
activity may not: take an active part in the management of a 
political-cmnpaign; be a partisan candidate; serve as an 
officer of a political organization or campaign; organize a 
political organization or club; solicit, receive, handle or 
disburse, political contributions; sell tickets to, organize 


J L 
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or actively participate in any political fundraising activity; 
solicit votes for or against a candidate? serve as a party 
or candidate challenger or pollwatcher; drive vo * *e * s 
polls for a candidate or party; endorse or oppose tSn li texture i 
in a political advertisement, broadcast, * **** ’ 
serve as a delegate or alternate to a^political convention? 

organize or actively participate in th«> 

political convention; serve on a standing committee of a 
political convention; or circulate a candidate nominating 

petition. 

Attached hereto are guideline* setting J® rth “““F? hl 
fashion the basic legal and policy considerations applicable 
to travel by senior Administration officials. This memo and 
th. attached -Summary Guidelines' do not cove re very concelv- 
able issue. If specific questions arise, you should consult 
'counsel at your respective Departments and Agencies. 



* r - ‘ i 
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June 10 r 1982 


SOMMAKY GUIDELINES 


General Legal Principles - . - 

1. Appropriated funds and government resources should 
not be used for partisan political purposes. 

2. The cost of political travel by Administration 
officials may not be paid from appropriated funds nor 
ja®y government credit be used for. this purpose. 

t . . 

3. Transportation and related travel expenses on a wholly 
political trip must be paid by the sponsoring political 
group or campaign committee. 

4. Transportation and related travel expenses on a xihS 
trip — • i.e.r one that contains bpth official and 
political events — should be reasonably allocated 
between the government and the sponsoring political 
group or campaign committee. 



Jnly those Administration officials who are not hatched 
nav engage in partisan political or campaign activity. 
Jutside of the White Bouse, only Presidential appointees 
subject to Senate confirmation are not "hatched." 


Political Travel 

1. Unless traveling with the President or Vice President, 

Government aircraft shall not be used on wholly political 
trips. (If ic- circumstances surroundi ng 

^ the official duties of Vnrr^ter suggest the ne ed .—--. 

to use a government aircraft on a particular political 
trip, such use must be approved in advance by the 
Office of the Counsel to the President.) 


V Separate guidelines have been distributed concerning travel 
by the President and Vice President. 
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Political Travel - cont'dj. 


i All transportation and related travel expenses must 

be paid by the political sponsor or campaign committee. 
Government Travel Requests ("GTR’s"), government 
travel advances and government credit cards must 
noSbi Seed? Any bills from providers of transportation, 

housing or other expenses shoul *J?® 

to the political sponsor or campaign committee, not 
the government Department or Agency. 

If such bills are received by an Agency, the bill 
should immediately be forwarded to the appropriate 
political sponsor or campaign committee and a letter 
Mnt to thevendor from the Department °F 
that the bill is not a government obligation and that 
it has been forwarded to the appropriate political 
sponsor or campaign committee. 

3 Expenses paid by the Republican Rational Committee 
CRNC") for travel by any individual in support of 
specific identifiable federal candidates are in- 
kind contributions to, or coordinated 
for, the candidates and would apply against the_ 

RNC’s contribution and expenditure limitations for 
those federal candidates. If ? trip or a portion 
► thereof is on behalf of a specific identifiable 

federal candidate, the estimated share of such 
expenses which are reasonably allocable to a particu- 
lar campaign must be paid by check or similar draft 
and in advance by the appropriate campaign committee 
in orHer^hat” appropriated funds not be used for 
political purposes and that the RNC not inadvertently 
violate contribution or expenditure limitations for 
individual candidates. Because of these^restir^g^^gs^ 
the RNC cannot and w ill not assume financial respon s ,, 

KiUtv tfor SoT i tical trips ot w hich it nas notj i ad 
^dT^ce notice, an opportu nity to coordinate ^,n4_to 

even a single candidate-related event roust be closely 
coordinated with the RNC well in advance of the 
scheduled trip. 

4. Department or Agency sch edulers who are 

handle the logistics of thelifc^grtncipal s partTcIpafcJLon- 
in political and campaign-related events; however, they 
should not do anything to assist in organizing or 
setting up the political event. 
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Political Travel cont'd; 

5. Principals are discouraged from talcing "hatched" 
staff members with them on wholly political trips. 

However, if it is deemed necessary, political or 
•hatched" staff members may accompany the principal 
solely to provide liaison with the principal's 
office in Washington, D.C. and to handle such mat- 

ters of an official nature that may arise during 

the trip. In addition, the principal may be 
accompanied by any regular security personnel. The 
expenses of such individuals should be paid by the 

government since the "hatched* person is only engaging 

in official duty. 

6. Government vehicles shall not be used for local travel 
on wholly political trips. Ground transportation should 
be provided by the political sponsor or campaign committee. 

7. Administration officials shall use only commercial or 
commercial charter aircraft and are not permitted to fly 
in corporate-owned aircraft without prior approval of the 
Counsel to the President. 


- Mixed • Official/Political - Travel 

» 

1. All costs of mixed travel ( transportation, lodging, 
meals, etc.) roust be allocated between the government 
and the political sponsor or campaign committee. Close 
questions should be decided on the side of charging 
the political entity more and the government less. 

2. In an instance where a traveler sets out on an 
official trip, wholly paid for by the government, and 
during the trip adds events that ere political or 
campaign-related, appropriate reimbursement must be 
made to the government at the earliest possible time 
on the basis of the changed circumstances or mistake. 

3. Commercially procured air travel on mixed trips may 
be paid for in either of the following ways: 

a) the traveler purchases his or her ticket with 
personal funds or credit and collects the properly 
allocated reimbursement from the government and 
the campaign committee? 

b) an estimated allocation is made of the cost of 

* • — * . travel prior to fche - fcgap^J5 ^3gd- qpT the propose d . 

schedule of the traveler and a GTR is issued for: 
the estimated government portion of the cost 
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Mixed Off icial/Pol itical Travel - cont'd; 

~ I_ ~" ~ ~~ ” " u r ‘ -■ in iifiam 

or a ticket is issued the total value of which 
would equal the government's allocable share. 

The balance of the cost of the ticket must be 
paid with the funds or credit of the political 
sponsor. If this method of payment is used, 
the government's share should be conservative to 
avoid the need to reimburse the government 
— after the trip. 

4. During the primary campaign period, applicable law 

_ and regulations do not provide a specific method for 

allocating the costs of mixed official/political 
travel by individuals other than candidates. Neither 
is there a precise definition for distinguishing 

• between official and political functions. As a 

result, an allocation system has been devised based 

on general legal principles, to some degree on 

policies established over a period of years by 
several Administrations, and guidance from Pederal 
Election Commission opinions and actions. It consists 
of a "hard-time" formula and may be used to allocate 

“mixed" trips, i.e. , trips which combine official — 

and political activity. 

5. Government or Agency personnel whp are “hatched* may 
advance the official events on a mixed trip, but must 
not do anything to assist in organizing or setting 
up political or campaign-related events on a mixed 
trip. However, they may be fully involved in arrange- 
ments for the official events on the trip. Department 
and Agency schedulers who are "hatched* may handle the 
logistics, including security and communication functions 
of their principal's participation in political events. 

6. All expenses of a "hatched - person properly 
accompanying a traveler engaged in mixed travel must 
be paid by the government since the “hatched* person 
is engaging only in official duty. 

7. If the principal traveler on a mixed trip is accompanied 
by a non-hatched Department or Agency person, that 
person's travel expenses must be allocated on the 

same basis as the principal. 


*/ Applicable law and regulations require “candidate* travel 
m both the primary and the general election campaigns to be 
allocated on ^."hypothetical trip" basis. See 11 C.F.R. 

S 106.3. Additionally, 4 li" "C.F.R. 5 9004.7 provides a set of 
• rule®— concerning the allocation -exp sas es for ~ sT - 

Presidential or Vice Presidential campaign. . 


i 
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